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Torture of Women: Nepal's Duplicity Continues
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' The Manual on Effective Investigation and Documentation of Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (the Istanbul Protocol) available at <www.ohchr.org/Documents/Publications/training8Rev1en.pdf>
accessed on 29 April 2011.
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2 Since 2001, with the objective of preventing torture in detention and to promote fair trial, Advocacy Forum lawyers
have been making regular visits to police detention centres. The information collected from the detention visits are
regularly presented to different stakeholders with the objectives of raising their understanding on the subjects. Findings
are presented every year on 26 June. During 2011, AF visited 4,247 detainees (419 females and 3,828 males; of whom
848 were juveniles). 25.6 per cent of male detainees and 15.4 per cent of females claimed that they were subjected to
torture or ill-treated. The percentage of children below the age of 18 reporting torture was 34.2%.

3 Advocacy Forum, “Torture of women in detention. Nepal’s failure to prevent and protect”, June 2011, available at
http://www.advocacyforum.org/downloads/pdf /publications/torture-of-women-in-detention-english-26-june-2011.pdf
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4 Concerns were expressed by Austria, Denmark, Germany, New Zealand, Slovenia, Sweden, Switzerland and the
United Kingdom.

5 Human Rights Council, “Report of the Working Group on the Universal Periodic Review of Nepal”’, 8 March 2011,
para 106.3 and 107.2.

¢ Committee Against Torture, “Consideration of reports submitted by states parties under Article 19 of the Convention.
Conclusions and recommendations of the Committee against Torture, 13 April 2007, paragraph 27, UN document:
NEPALCAT/C/NPL/CO/2, available at http://www.unhchr.ch/tbs/doc.nsf/%28Symbol%29/CAT.C.NPL.CO.
2.En20pendocument.
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7 Advocacy Forum, "Torture of women in detention. Nepal’s failure to prevent and protect”, June 2011, available at

http://www.advocacyforum.org/downloads/pdf/publications/torture-of-women-in-detention-english-26-june-2011.pdf
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8 http://www.gorkhapatra.org.np /detail.gopa.php2article_id=22036&cat_id=4
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% The National Human Rights Commission (NHRC) was established as a statutory body in 2000 under the 1997
National Human Rights Commission Act. It became a constitutional body under the 2007 Interim Constitution. A new law
was passed in January 2012 to accommodate this change. However, it was used to curtail some of the independence of

the Commission at the same time.
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' Between 2008 and 2010, AF reported 157 cases of torture to the NHRC. It received responses in 13 cases from
the regional NHRC office in Nepalgunj on 31 October 2009. No responses were received from NHRC central office,
Kathmandu.
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212 Section 3(9)(1) of the State Cases Act 1992.
'3 Center for Legal Research and Resource Development, 2002: xvii. According to that survey, 50 per cent of

suspects had their depositions recorded in the absence of government lawyers.

Aman ATl v #FEd amea @ kA deula wast sadEa



-~ X 9fger amartel qfie

ISP U RPI JRATAAT Ieod TRYD! B a9 98 gl 8Xg fFard Sodl &1y
T ¢ Te1 ARefdes g7 REe S9d Oy dteer Sud aRemi Riever o
ffar Y | Jmrel & R I B R oeRg B9 gEm afwd 2@ ©
TS RRIAaAT BT ARGMIY SHIewdl g HA offe |rgRl X Hifd © |

2099 AT TSHIGH! BRAG ARGHIY WYH! AAH! STl el IaMer Uit IR
To9H el g1 gfifpar el 8 |

He¥E, Iaql R BEEe gaifed 99 QU@ AfRGME NS pdl YieTers 3t
Aoigd 99199 godl B9 | gy ARRer qErRT wga, A I odE B d
WROE ¥4 &9a 28H! B | I90 U6 IReRer AReflegs a9 f{
gl AENIfY, T dl "AeNIfy X ATRE qur oo SR
ARG FIFTHGIIADT ARG ASTAHIJNTIADT SMPAT S YT T4 S99
feTage | 3P I, I[N A &FAAT YHEEH B |

Auan ARamiE A - FFAQ mwa 1 akaw dewia wsaEt sadiRa






Y 3

SUdT UTRuds! fthT Siadict eNsidh! et I gRigR®!
Uh 95T dUT Jofgrd! HIeTHT Isud! ufafsar

T 9N THgE’ @ SRM AUGe WWER! S I YA, Iuhr, R|ie '@,

JUERT] TAT FIAATGIIAHT THR AFIRIIGR SeHETd AT =0 J9 S g
GRATHIT (IR e o8l A9rel |/91) 3 #@Rigrel f[gE e g |
AMAIIHRD] T ST qHIGME ITONS T 009 Al FHCHIGDH! SN RUB
IR 9G] G IRAMGT AU B giodl | MPe RST FdETe AMTIeR
SeouTdl GREAThISe ol wUAl Bl SNRE Qe Rl | SEEIeE] SN ARiare]
el AEgYd IDI AREH APIRIes UM WWERI GIAT 28 T4 I M
A AMAHPRI N Redarets Frass=el 39 qika IRAT | 990 RS TR

GRS Ufee AMifve I A[ASe R 9=l |

SEo] a1 RAfed JuRTET] AICHHR PRITHHT IGAR AT 003 ¥ 008 A
AUTGAT U qIRA @Rpel wE favgHr geveT ST el | UmIS WA ARSI
R o1fh o © | &R I<EwoRr oA I [(Ed J9 Il gy
gfieae®e ogar gfrafea oy (1Y
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¥ Manfred Nowak, Mission to Nepal, Report by the Special Rapporteur on torture and other cruel, inhuman or
degrading treatment or punishment, U.N. Doc. No. E/CN.4/2006/6/Add.5 (9 January 2006), paras. 17, 25 and 31.
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'S Nepali Times, “Self-destruct. An alarming number of Nepali women are killing themselves”, Issue 489, 12-18
February 2010, available at http://www.nepalitimes.com /issue /2010/02/12 /Nation/16792

6 Advocacy Forum and International Centre for Transitional Justice (ICTJ), ‘Across the Lines: The Impact of Nepal's
Conflict on Women’, December 2010, available at: http://www.peacewomen.org/assets/file /Resources/NGO/
justvaw_acrossthelines_ictjandnpl_december2010.pdf

7 Advocacy Forum and International Centre for Transitional Justice (ICTJ), ‘Across the Lines: The Impact of Nepal's
Conflict on Women’, December 2010, available at: http://www.peacewomen.org/assets/file /Resources/NGO/
justvaw_acrossthelines_ictjandnpl_december2010.pdf

'8 Advocacy Forum, “Yashoda Sharma: A wife's fight for justice, a report carried out by Advocacy Forum”, 2012:
http://www.advocacyforum.org/downloads/pdf/publications/impunity /yashoda-sharma-a-wife-fight-for-justice-
english.pdf
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' Advocacy Forum and International Center for Transitional Justice, “Across the Lines. Impact of Nepal Conflict on

Women”, http://www.advocacyforum.org/ _downloads/across-the-lines-the-impact-of-nepal-conflict-on-women.pdf
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20 See UN doc. E/CN.4/1983/14, para 131.

2! The UN Convention defines enforced disappearance as follows: “the arrest, detention, abduction or any other
form of deprivation of liberty by agents of the State or by persons or groups of persons acting with the authorization,
support or acquiescence of the State, followed by a refusal to acknowledge the deprivation of liberty or by concealment
of the fate or whereabouts of the disappeared person, which place such a person outside the protection of the law"
(Article 2).
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22 See Advocacy Forum and Human Rights Watch, ‘Waiting for Justice: Unpunished Crimes from Nepal's Armed
Conflict’ (September 2008) available at: http://www.hrw.org /reports/2008,/09 /11 /waiting-justice-0 (Waiting for Justice);
‘Still Waiting for Justice: No End to Impunity in Nepal' (October 2009) available at: http://www.hrw.org/reports/2009/
10/15 /still-waiting-justice-0 (Still Waiting for Justice); and ‘Indifference to Duty: Impunity for Crimes Committed in Nepal’
(December 2010) available at http://www.hrw.org/reports/2010/12 /14 /indifference-duty-0 (Indifference to Duty).
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23 Advocacy Forum, “Yashoda Sharma: A Wife's Fight for Justice”, 2012, available at http://www.advocacyforum.org/
downloads/pdf/publications/impunity /yashoda-sharma-a-wife-fight-for-justice-english.pdf
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24 Human Rights Committee, General Comment No. 31, para 15, 26 May 2004, UN document CCPR/C/21 /Rev.1/
Add. 13, available at http://daccess-dds-ny.un.org/doc/UNDOC/GEN/G04 /419 /56 /PDF/G0441956.pdf20penElement
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25 Human Rights Committee, Giri v Nepal, no. 1761/2008, CCPR/C/101/D/1761/2008, 27 April 2011 paragraph
6.3, in relation to the National Human Rights Commission, where the Committee made the point that the appropriate
remedy in such a case is a judicial remedy.

26 OHCHR-Nepal, “The Relationship between Transitional Justice Mechanisms and the Criminal Justice System”, 30
March 2011, available at http://www.un.org.np/report/relationship-between-transitional-justice-mechanisms-and-criminal -

justice-system
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27 A “statute of limitations” refers to the period of time during which a legal action may be initiated following an
offending incident. Each crime carries a different statute of limitations, generally based on the potential sentence
attached to that crime.

28 No. 11 of the rape chapter of Country Code provides for 35 days law of limitation in the cases of rape.

2% |International Committee of the Red Cross, “Practice Relating to Rule 160. Statutes of Limitation®, available at
http://www.icrc.org/customary-ihl /eng/docs/v2_cha_chapter44_rule160

3% Sapana Pradhan Malla Vs. Government of Nepal, Nepal Law reporter 2065, volume 11, page 1358-1366.

3! Annual Report, Office of Attorney General 2065/66, page 67.

32 The non-implementation of Supreme Court directives is a common occurrence in Nepal. There is no statute in Nepal
criminalizing sexual abuse in the work place. The Supreme Court, for instance, issued guidelines for the protection against
sexual abuse in the work place for workers involved in night cabin restaurants, dance bars, and massage centers. The
court said that the guideline was a temporary measure until a law can be properly enacted by the legislature. This
demonstrates the Supreme Court’s willingness to step in when the government has been ineffective in protecting women’s

rights.
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33 For example, the US State of New York recently eliminated its 5 year statute of limitation for rape in its criminal

code. See http://www.gothamgazette.com /article /law/20060630/13/1897
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34 For more details, see for instance, Advocacy Forum, “Hope and Frustration. Assessing the Impact of Nepal’s Torture
Compensation Act”, June 2008, available at http://www.advocacyforum.org/downloads/pdf/publications/june26-report-
english-2008.pdf
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35 For more details on the case, see Advocacy Forum, “Torture of Women in Detention. Nepal’s Failure to Prevent and
Protect”, June 2010, page 11, available at http://www.advocacyforum.org/downloads/pdf/publications/torture-of-
women-in-detention-english-26-june-2011.pdf
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3¢ There is no one place in the CPA where this is set out. Section 5.2.4 provides for a National Peace and Rehabilitation
Commission, which among other aims, would provide relief and rehabilitation to war-affected and displaced persons.
Under Section 5.2.8, displaced people would be rehabilitated and socialized back in society. Section 7.1.3 provides for
conflict and torture victims and families of those who have been disappeared to be provided with relief. Under Section
7.5.3, the parties express their commitment to treatment and rehabilitation of people injured in the course of the conflict.
Finally, in Section 7.6.1, both parties agree to protect the rights of women and children “in a special way”.

37 Under the policy the families of the killed or disappeared are entitled to 100,000NRP per person, as are those
that lost their property as a result of the conflict.

38 A widow of a person killed or disappeared during the conflict is entitled to 25,000NPR.

3% Advocacy Forum, “Discrimination and Irregularities. The painful tale of interim relief in Nepal”, 2010, available at
http://www.advocacyforum.org/downloads/pdf/publications/Discriminations_and_Irregularities_A_painful_tale

_of_Interim_Relief_in_Nepal.pdf
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40 Declaration of Basic Principles of Justice for Victims of Crime and Abuse of Power Adopted by General Assembly
resolution 40/34 of 29 November 1985. This definition is also contained in the Basic Principles and Guidelines on the Right
to a Remedy and Reparation for Victims of Gross Violations of International Human Rights Law and Serious Violations of
International Humanitarian Law adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005.

41 UN General Assembly resolution 60/147, Dec. 16, 2005, XI.

42 “Guidelines for providing employment/ self-employment services to victims of armed conflict, 2067" section 2 (b).
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43 For example, the family of the dead and disappeared could receive financial compensation, and compensation
would be awarded to the handicapped depending on the level of injury.
44 National Human Rights Action Plan 2010-2013.
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45 Bhim Prakash Oli and Others vs. His Majesty’s Government and others, Writ No. 3394 (2061).
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4 For a detailed analysis of Advocacy Forum’s comments on the draft codes and bill, including from a sexual violence

perspective, see http://www.advocacyforum.org/news/2011/04 /af-redress-submit-key-recommen dations.php
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Y— TIETBAT IBhT P ARUEcITs FFATEST STRoJUoT
RSP BIGTAT G USH  IIOAMIST ARG AMAl REBT BfoAser GaR &l
g1 REgee1 aRaer va RR AeT vy gq |

IR @t sref FIRRATET doT RIS

9fRed IEAT WK A REIEH 9fy Fraadifsde  @HEfY Wos! Iraer a
gHIER 1 REade g 9Udl 3y AT I T MU EwRl R B (IRT
93) | IAfredt orgmgwl 3y f&7 EIFUEH! ATIEIRGAT TAT Y€ ®UAT S RIUH!
e Ivya IR © 3 J90s daied ETode |Hd uffdaM R B |

ATAATDH! HYI D! & ARATHS AT STRIGT 9+ FHIHH 9= a1 fAdgame
Aed! B | (A JARTH HRUTSG TTaT) Afead IIUITA a1 Fa=ed] T@l AR ITH D]
BYAT JART 19 AfF8 I JGH1 [P Uh FAGRIG] IRY] AIRIEES IchIE PR
TAGIYH AIAFTHT ARINTe  SAThRAEe S¥Fpd F¥ET g o |

IEAMT H I FTIR BISgEad ¥ TGRS g4 U geFe el e[yt &l
g3U8 ¥l graafaee®l e IR=rR 9/ AskEd B | g{A 9fy IIsue
e ffAfeTReTa®T M1 IRE®E QT THal SN A1 38+ BIeT Iafa!
EERIG G AT UREHA] P! SaThaod] RIOAP] S g4 981 FTSJU8
g1 AR A 9 g 9Rd B [¥S

Il gRasTe SENAgER SS9l &dl T a1 AMANYS FRIGT T+ SIS BITT
gEHE SaThafRdarel BN TR qET weeT 3 fFe araamdifsd, R aaarditea

47 See, eg. Concluding Observations on Slovenia, CAT/C/CR/30/4, 27 May 2003, paras. 5 (Subjects of Concern)
and 6(b) (Recommendations); Concluding Observations on Turkey, CAT/C/TUR/CO/3, para. 24 (where it expressed
concern at a limitation period of 15-40 years). This reflects developments in general international law, see, eg. ‘Report of
Diane Orentlicher to update the Set of Principles to combat impunity’, E/CN.4/2005/102, par. 47. See also the Basic
Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of International Human
Rights Law and Serious Violations of International Humanitarian Law, adopted and proclaimed by General Assembly
resolution 60/147 of 16 December 2005, para. 6.

48 Human Rights Committee, General Comment No. 31, par. 18.
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P R T FEGES JIABRIGE NI ST 91 o fRgA87 (IRT 34) W=
e A RSB © |

IRl Ny IFRIfgT wrgaAT fRue w9 TRUS B e ISl AaRhe S B
e adare e 91 GiReT 19 91 FHGR SISl 38-gr8d AER ST d5ad |
AT IR gReTor ogAfd fad Ivers IaAaRedl GRS IRER STaE]
R B T IR JEEH ATANAEE D! ASNMAD] IHG B 91 U IRS! B | Al
gEgFerR  Aadl [Aggdde geeqUes |
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WHRSG JMAAD] &7 dMe TR AFTRfeR Seaud 1+ TaHoRr dRaE! T4 3@
JRY TSl NP B I AYGH SUVSEHAD AGaers 99 Fed Judl © | gra
Regem a1 fAvwgers RN wuar 9=ed 14U I que a1 AfieHerfe araer
TN GRS JIWRYBE Adh! fad I IfgeHuean eaee fam sder sgafd
feggaT |

ST IRITs fdgel AT
IR THd St e @Rperl IRaMr iR @ggwen 19 yraaE g [guee
AP RBT B (IRT 3%) |

4 See, for example, Concluding Observations on Israel, UN Doc. A/é4/44 (2009), page 96, available at:
http://www.un.org/ga/search/view_doc.asp2symbol=A/64/44
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PRIEAN GO I[d] 6. Yo,000 SIRAMIHI G RB! B (A1 SIRAFET SH ARHANY
IS fhe  SIRaMEM=T ®Re 8, difsaer fagd RO 99 uwal @aRne]
qhee e 4 RIS ¥ g9@T M ®. Yoo,0co0 WaHI B) | NRABIE SFTHT aT
JoRPR a1 A GAIER a1 dfecdEs o @l [Jegdm wgar drgqedifeE g
A &9 UfRd 99 g% (9RT Q) |

IIIANIRgd] FENRISHd U6 ITd-Th! REH! TRifer gfafsfed Tarea!
SUYTH AW AT IS (IRT $()) | Gfde Iomae! omeawgs @ RmiRy
RSP TYUI Ui g¥h! AfHdH T g BT ¥ IIfe U URDI B [X°

50 Manfred Nowak & Elizabeth McArthur, The United Nations Convention against Torture. A Commentary, Oxford
University Press, 2008, pp. 249-250.
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gREEarsTaadT) IRYRUGT TP IENHl Heu fqers Rggea asaga aRyat
o |
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o fem gtEaa Tgue M gwar oRqRor foRqgqa denm wmme g3ue 1R
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ieaperE R 749+ §9 | USel JeM1 SUYH o8+ URGRUIG] YBHR FHTHT T8
qe% | SIS @i, Aol du f|er onfiae faRiy sngvgedr #Egd RS
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1 Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross Violations of
International Human Rights Law and Serious Violations of International Humanitarian Law, adopted and proclaimed by
General Assembly resolution 60/147 of 16 December 2005 (“Basic Principles”), Principle 15: (“Adequate, effective and
prompt reparation is intended to promote justice by redressing gross violations of international human rights law or
serious violations of international humanitarian law. Reparation should be proportional to the gravity of the violations and
the harm suffered”). The Committee has referred to the need for particular forms of reparation to be “adequate” and
“appropriate”: see, eg. Conclusions and recommendations on Russia (2007) (UN Doc CAT/C/RUS/CO/4), para. 20. See
also HRCtee, General Comment No. 31, paras. 16 and 20, referring to “appropriate” remedies.

52 See the Basic Principles, Principle 18. See also Juan Mendez, Remarks at conference on “Strengthening the
Prohibition against Torture: The Evolution of the UN Committee against Torture”, Panel Il: Ensuring Reparations for Victims
of Torture and Other Ill Treatment, reproduced in (2010) 17 Human Rights Brief 26-27 at 26, referring to the work of
Theo Van Boven, as Independent Expert concerning the Right to Restitution, Compensation and Rehabilitation for Victims
of Gross Violations of Human Rights and Fundamental Freedoms, and subsequently reaffirmed in the reports of Rapporteurs

Joinet, Bassiouni and Orentlicher.
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53 For an overview of the relevant jurisprudence see Alice Edwards (2011), ‘Torture and other cruel, inhuman or
degrading treatment or punishment’, in Violence Against Women Under International Human Rights Law, Cambridge:
Cambridge: 198-262.

%4 Committee Against Torture, General Comment No. 2, par. 15. See also Human Rights Committee, General
Comment No. 20, par. 2 (“It is the duty of the State party to afford everyone protection through legislative and other
measures as may be necessary against the acts prohibited by article 7, whether inflicted by people acting in their official
capacity, outside their official capacity or in a private capacity.”)

%5 For an example of such a provision see Queensland Criminal Code, s 320A.
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56 United Nations Charter Article, 25.

57 Cabinet decision of 21 September 2009.
58 National Action Plan 2011.
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