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Q&AonkED ADVOCACY FORUM-NEPAL

1. Where to go for registering FIR?

As there is no separate law governing the crime of enforced disappearance, the Penal Code is the
applicable law. Being a Schedule-1 crime,' the Criminal Procedure Code requires that a First
Information Report (FIR), written, oral, or through electronic means, need to be filed at the
nearest police station. In the FIR, the complainant should provide evidence (to the extent
possible) that the alleged incident happened.’These provisions of the new Penal Code are yet to
be tested in practice as no one has attempted to file a complaint demanding an investigation of
enforced disappearances committed in the past under the Penal Code.
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2. What process do we follow if FIR is not registered?

The Penal Code provides that if the police officer refuses to register the FIR, a complaint can be
lodged at the District Government Attorney Office (DGAO) or the police office higher in level
than the police office (nearby police office) required to register such FIR or information.?

If the police office still refuses to register the complaint even after the decision of the Office of
the District Government Attorney or higher police office, then the complainant can resort to the
extraordinary jurisdiction of the Court through the writ of certiorari and/or mandamus.

! The list of offences under various chapters of the Penal Code is included in Schedule-1 of the Criminal Procedure Code.
The Crimes enlisted under Schedule-1 require the Government of Nepal to be the plaintiff in the cases stipulated.

2 National Criminal Procedure Code 2017, section 4 (1) states “..(1) A person who knows that any offence set forth
in Schedule-1 has been committed or is being committed or is likely to be committed shall, as soon as possible,
make a first information report in writing or give information verbally or through electronic means, on such offence,
along with whatever proof or evidence which is in his or her possession or which he or she has seen or known, to the
nearby police office in the form set forth in Schedule-5.”

3 National Criminal Procedure Code 2017, section 5 (1) states “..If the concerned police office refuses to register a
first information report made or information given pursuant to subsection (1) of Section 4, the person making or
giving such first information report or information may make a complaint setting out such matter, accompanied by
the first information report or information, to the concerned district government attorney office or the police office
higher in level than the police office required to register such first information report or information.”
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3. Can we register FIR for the disappearance committed by the Maoists?

Section 206 (1) of the Penal Code prohibits enforced disappearance and entails different
elements of crimes, such as detention or any other form of control of a person causing
deprivation of liberty, failure to produce such person before the law enforcement authority within
twenty-four hours, and concealment of information about the condition of such person. It
includes both State and non-state actors (such as any person, organization or group, whether
organized or not)* capable of committing the crimes of enforced disappearances.Thus, if the
Maoist has abducted the person without giving information about his/ her whereabouts, FIR can
be filed under the same section of the Penal Code.

Although the definition of enforced disappearances under the international human rights treaties
is narrower as under international law only the disappearances committed by the State apparatus
is considered as enforced disappearance. However, under international law duty to investigate is
not limited to violations of human rights committed by state agents.’ States are held responsible
for their failure to investigate and to provide effective remedies even if the crimes are committed
by non-state actors.® In some situations, a State’s refusal to intervene could be characterised as
acquiescence.’

4 National Criminal Code 2017, section 206 (1) (b) states that "enforced disappearance” means ‘the abduction,
custody, control or any other form of deprivation of liberty of a person by any person, organization or group,
whether organized or not, followed by concealment of information to the concerned person as to the reason for
such deprivation and where, how and in what condition such person has been so held.”

5 Judgment of 16 November 2009, IACtHR, Gonzalez et al. (‘Cotton Field”) v. Mexico, Series C No. 205, para. 246
;Judgment of 16 November 2009,IACtHR, Narciso Gonzalez Medina and family v. Dominican Republic, Series C
No. 240, para. 206; Judgment of 3 April 2009, IACtHR, Kawas Fernandez v. Honduras, Series C No. 196, para. 78;
HRC, Preliminary Observations: Yemen, UN Doc. CCPR/C/79/Add 51 of 7 April 1995, para. 11; UNICCPR,
Human Rights Committee, General Comment No. 31 [80]. The Nature of the General Legal Obligation Imposed on
States Parties to the Covenant. Adopted on 29 March 2004 (2187th meeting) UN Doc. CCPR/C/21/Rev.1/Add. 13,
26 May 2004, para. 8

¢ UNICCPR, Human Rights Committee, General Comment No. 31 [80]. The Nature of the General Legal Obligation
Imposed on States Parties to the Covenant. Adopted on 29 March 2004 (2187th meeting) UN Doc.
CCPR/C/21/Rev.1/Add. 13, 26 May 2004, para. 8.

7 Anja Seibert-Fohr, Prosecuting Serious Human Rights Violations, Oxford University Press, 2009, p. 23.
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Maoists, nonetheless, as non-state actors were involved in abducting and disappearing people
during the armed conflict, an FIR for the disappearance committed by the group can be
registered, followed by State’s obligation to investigate and held the perpetrator accountable.
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4. What do we do when the disappearance is registered as death because of the
Government’s discriminatory relief programme?

The Government has enacted different legal and policy measures discriminating against families
of those killed and disappearances. This has resulted in many families of disappeared registering
their case killing for the purpose of legal and administrative work although they do not think
their loved ones are dead and continue to wait for the truth about their loved one.

Evidence Act 1974, section 32 provides that a disappeared person will be presumed to be dead
after 12 years of the disappearance unless the person claiming the disappeared person is alive
furnishes the proof. This provision of the law seemed to come to help victims families and
facilitate their other rights such as the transfer of property, pensions and others. However, the
presumption that the forcibly disappeared person is dead is contrary to the continuous nature of
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the crime of enforced disappearances and the obligations arising thereof. Under international
law, enforced disappearance is a continuous crime and extends over the entire period until the
fate and whereabouts of the disappeared are established or made public by the State. There
should not be any hurdle in access relief, recognition, transfer of property, pensions and bank
transactions simply because a person is disappeared, not dead.

While adopting legislation concerning the legal situation of disappeared persons whose fate has
not been clarified, the Committee on Enforced Disappearances has recommended the State party
to the issuance of declarations of absence by reason of enforced disappearance, without the need
to declare that the disappeared person is presumed dead.®
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8 Committee on Enforced Disappearances (CED) ,Concluding observations:Peru, UN Doc. CED/C/PER/CO/1 of 8
May 2019, para 31 http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=6QkG1d%2FPPRiCAgh
Kb7yhsh9uw1pXxaY AoAoSynAhvKGyg7KDpXMESISRvP52YWgNmLNI132¢41pSCeGUdWOrFSoFpJOCYfVoq
bKN419¢3qkyc%2FKKVhve8InRqzQ9z1s4 (Accessed 30 December 2020) ; CED ,Concluding observations:Chile,
UN Doc. CED/C/CHL/CO/1 of 8 May 2019, para 29 http://docstore.ohchr.org/SelfServices/FilesHandler.ashx?enc=
6QkG1d%2FPPRiCAqhKb7yhsr%2BtnDOu2a8f4aG6g1 KfZycfMdKcNtViIKXbOq6YRc%2BHN02ZxOEv%2Bs1
Ha3WmqgxRsOjQJJyJsO8B7UPkk 1hqf%2FfyBrouJ51xs8EEf29sI2ZemH ( Accessed 30 December 2020).
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5. The crime was committed long ago: what about statutory limitation?

Human rights bodies have developed jurisprudence that statutes of limitations and any other
measures that prevent investigation and prosecution of those responsible for serious human rights
violations such as enforced disappearances are inadmissible.” Ensuring an effective remedy
through criminal proceedings enforced disappearances should not be subject to statutes of
limitation.!°Enforced disappearances are continuous crimes and the statutory limitation in
reporting cases does not apply as long as the person is disappeared. International law does not
allow statutory limitations for gross violations including enforced disappearances, which is also
upheld by Nepal’s Supreme Court of Nepal.

For example, in Madhav Kumar Basnet v. Office of the Prime Minister!'the SC observed that the
statutes of limitations on crimes amounting to gross violations of international human rights law
and serious violations of international humanitarian law were against the basic norms of criminal
jurisprudence and that the act of disappearance is a gross human rights violation and the alleged
perpetrator involved in such crime needs to be prosecuted under criminal law. While issuing a
writ of mandamus, the SC has instructed the Nepal Government to make necessary arrangements
for the investigation of enforced disappearances, in line with the Constitution, laws, and the
jurisprudence produced by the Supreme Court in the case of Rajendra Prasad Dhakal and other
legal precedents set by the Court.'?

In Rajendra Prasad Dhakal’s case, the SC has further observed that the incident of disappearance
should be taken as a violation of fundamental rights of persons such as the right to life, freedom,
and justice.'> Whether in wartime or peace, the State cannot escape its responsibility to identify
and publicise the condition of the disappeared persons and initiate legal action against the
responsible person.
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? Judgment of 14 March 2001, IACtHR, Barrios Altos v. Peru,Series C No. 75, para. 41; Judgment of 29 August
2002, TACtHR, Caracazo v. Venezuela, Series C No. 95, para. 119; Judgment of 29 November 2006, IACtHR, La
Cantuta v. Pert, Series C No. 162, para. 152; Judgment of 22 September 2009, IACtHR, Anzualdo Castro v. Peru,
Series C 202, para. 182.

10 Abdtilsamet Yaman v. Turkey, ECtHR, Application No. 32446/96, Judgment of 2 November 2004, para. 55.

' Madhav Kumar Basnet et al. v. Office of the Prime Minister and Others, Nepal Kanoon Patrika (NKP) 2070, Issue
No 9, Decision No. 9051, pp. 1101-1155.

12 Madhav Kumar Basnet et al. v. Office of the Prime Minister and Others, Nepal Kanoon Patrika (NKP) 2070, Issue
No 9, Decision No. 9051, para. 55.

13 Rabindra Prasad Dhakal on behalf of Rajendra Prasad Dhakal v. Government of Nepal, Ministry of Home Affairs
and Others, NKP 2064, Issue No. 2, Decision No. 7817, p. 226
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6. Penal code does not have retroactive effects: how can we use the penal code for the past
cases of enforced disappearances?

The human rights bodies have developed jurisprudence clarifying that States can and should
enact legislation having a retroactive effect when such conducts are already crimes according to
the laws recognised by the community of nations when they were committed.'*As enforced
disappearance has long been established as a crime under international law, the international
treaties obligate States Parties like Nepal to make laws fully in compliance with international
standards. Adhering to its international obligation, Nepal should have previously criminalised the
act of enforced disappearance. However, criminalising the act at present does not exempt it from
not investigating the act of enforced disappearance that took place before the criminalisation.

The UN Working Group on Enforced or Involuntary Disappearances has issued a General
Comment stating that “where a statute or rule of procedure seems to negatively affect the
continuous violation doctrine, the competent body ought to construe such a provision as
narrowly as possible so that a remedy is provided or persons prosecuted for the perpetration of

14 International Covenant on Civil and Political Rights (adopted 16 December 1966, entered into force 23 March
1976) 999 UNTS 171 (ICCPR), art. 15(1); American Convention on Human Rights (entered into force 18 July
1978)(American Convention), art. 9; Baumgarten v. Germany,Human Rights Committee Communication No.
960/2000, Views of 31 July 2003, UN Doc. CCPR/C/78/D/960/2000 (2003).
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the disappearance.”’® Given that the offence of enforced disappearance is a continuous crime, it
can be safely argued that the crimes of enforced disappearances in Nepal can be investigated and
prosecuted under the Penal Code, which came into force in August 2018.

As discussed earlier, enforced disappearance is a Schedule-1 crime requiring the Government of
Nepal to be the plaintiff in the case, therefore, the role of public prosecutors is of utmost
importance to bring and try the case before the Court of law despite both the constitutional and
legal prohibition of retroactivity in criminal law. International standards also exist concerning the
roles of prosecutors in the protection of human rights and ensuring due process and smooth
functioning of the criminal justice system.'® The United Nations Guidelines on Roles of
Prosecutor provides that “prosecutors shall perform an active role in criminal proceedings,
including the institution of prosecution and, where authorised by law or consistent with local
practice, in the investigation of crime, supervision over the legality of these investigations,
supervision of the execution of court decisions and the exercise of other functions as
representatives of the public interest.”!’
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S UNGA, Human Rights Council, Report of the Working Group on Enforced or Involuntary Disappearances*, UN
Doc. A/HRC/16/48, 26 January 2011, para. 39

16 United Nations Guidelines on the Role of Prosecutors 1990, UN Doc. A/CONF.144/28/Rev.1,7 September 1990,
Guideline 12 provides that, “Prosecutors shall, in accordance with the law, perform their duties fairly, consistently
and expeditiously, and respect and protect human dignity and uphold human rights, thus contributing to ensuring
due process and the smooth functioning of the criminal justice system.”

17 United Nations Guidelines on the Role of Prosecutors 1990, UN Doc. A/CONF.144/28/Rev.1,7 September 1990,
Guideline 11
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7. What obligation does the state have under international law to investigate?

States cannot excuse themselves from conducting a thorough, prompt and effective investigation
on the ground that no one filed a complaint about the crimes. In cases of violations like enforced
disappearances, States are under obligation to initiate investigation ex-officio, meaning on their
own as soon as the State authorities are aware of the act of enforced disappearances. This
obligation is independent of the filing of a complaint.'®

This has been recognised by the Penal Code. Section 4(4) and 4(5) empower the police to
prepare their own report if they find out about the incident from any other source apart from the
complaint. Therefore, police have the obligation to initiate an investigation if they have
information about the crime of enforced disappearances. They cannot relieve themselves from
this obligation using the excuse that no one has filed the FIRs.

Moreover, the Human Rights Committee (UN HRC) states that in gross violations such as a
death in custody, enforced disappearances, murder, rape and torture, the investigation has to be
started ex-officio and without delay."”

8 HRC, Concluding observations: Dominican Republic, UN Doc. CCPR/C/DOM/CO/5 of 19 April 2012, para. 14;
Judgment of 22 September 2009, IACtHR, Anzualdo Castro v. Peru, Series C No. 202, para.65; Judgment of 28
August 2013, TACtHR, Garcia Lucero et al. v. Chile, Series C No. 267, para.122; ilhan v. Turkey, ECtHR,
Application No. 22277/93, Judgment of 27 June 2000, para. 63.

19 Judgment of 23 September 2009, IACtHR, Garibaldi v. Brazil, Series C No. 203, para. 114.
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Duty to investigate under international law also includes conducting independent and impartial
investigations.?’ An impartial and independent investigation includes several components such as
the assurance that there is no influence of any alleged perpetrators in the investigation;?!
investigators have no records of being involved in violations etc.??> The impartiality and
independence of an investigation cannot be achieved only thorough having a legal provision
ensuring it (de jure) but translating that into practice (de facto),”> which may in some cases
require taking temporary measures such as suspension of a public official pending the
investigation involving gross violations including enforced disappearance.?
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20 OHCHR, Compilation of General Comments And General Recommendations Adopted By Human Rights Treaty
Bodies. General Comment No. 20. Article 7 (Prohibition of torture, or other cruel, inhuman or degrading treatment
or punishment) UN Doc. HRI/GEN/1/Rev.9 (Vol.l), para. 14.

2l Carla M. Buckley, Alice Donald, and Philip Leach (eds), Towards Convergence in International Human Rights
Law Approaches of Regional and International Systems. Approaches of Regional and International Systems, Brill-
Nijhoff, 2017, p. 38.

22 Glleg v. Turkey, ECtHR , Application No. 54/1997/838/1044, Judgment of 27 July 1998, paras 81-82.
23 Judgment of 6 April 2006, IACtHR, Baldeon Garcia v. Peru, Series C No. 147, para. 95.
24 Abdulsamet Yaman v. Turkey, ECtHR, Application No. 32446/96, Judgment of 2 November 2004, para. 85.
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8. What punishment exists for the perpetrator?

If the public prosecutor decides to prosecute, a charge sheet is filed®® in the District Court. In
cases involving enforced disappearances, the punishment could be up to fifteen years of
imprisonment and fines up to 500,000 (five hundred thousand rupees) depending on the gravity
of the crimes.

The Penal Code has the provision of a plea bargain and has several circumstances contributing to
the mitigation of sentences. For example, if the accused pleads guilty of the offence in whole,
before the investigating authority or prosecuting authority, remission of a maximum of twenty-
five percent of the sentence can be offered to the accused.?

Furthermore, if the accused pleads guilty of the offence in which he or she was also involved and
assists in revealing detailed facts as to the offence and the other offenders or gang involved in the
offence or the principal giving direction to commits the offence or in helping to arrest the
persons involved in the offence, the prosecutor can demand a fifty percent remission in
punishment. Similarly, if the accused in the case of any organised offence or offence committed
in a group, helps to locate the other persons involved in that offence or the place where criminal
conspiracy of such offence was made, in seizing or forfeiting any vehicle, machine, equipment or
other object or arms used for the commission of such offence, the prosecutor can also demand up
to a fifty percent remission in punishment.?’

Although some grounds for mitigation of sentences are provided under international law,
punishment for those involved in enforced disappearances needs to be proportional to the
seriousness of that offence.

. JYTEATE FRT TT TS ?

TXFR Alhee Hel AR T o AT Featedd [eam STaradqdn afqamgs 3R g, |
TAYAF JUAT URTRT FSATHT ARTeTHT TRar 847 q=g auqsd #g T ¥,00,000 (47
ARG FUAT) T ARETT g, |

HORTY FIETAT AT FH T GERIAT (W IRA) $T a=dT g T 97 fatae gfefeafaa
T FHH TAAT ANERTE TATCH &g | IRMERUH] AN, AqgearT Aty ar
ATTATSTARATTHE AT JUITH] AT TRRHT ATTIhATs AAB ATTBTH Y
gifqeTd T HH T A, |

25 National Criminal Procedure Code 2017, section 32
26 National Criminal Procedure Code 2017, section 33 (3)(a)
27 National Criminal Procedure Code 2017, section 33 (3)(b)
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TgATeh, ATYhH AT Fod ATRIGHT YT AURI TR THT T AIGH] Fod AT
ARET a7 Rear faeqa J@ees! THeRT GUaAr a1 quRegA] d@ Althewdls
FRYR 79 Wga AT, ATaTsTeharel auTgaET K0 FiaeTd geedl Y&d T 99 | I,
F ST AT a7 FH THEHT T AIRTIH Gt ATTIHA I AITIHT ol 0T
HTch AT AT AITIRT ATIRNIE TSI TRUHRT STS IAT ANNSH, TXAT AIRTERT ATHT
YANT TRUHT e AT, T, TV a7 I+ a%] a7 eTAEIqAR STl T HIIHAT
FEART AT AT Tol FSITAT YO FITTTEF T Geehl J&ard T+ 94 |

TI ARINGT FIAA AT AoIde® AU AN Hel ATIRE® I TRTH G,
AEATF 3, |

9. Can victims claim reparation under the current legal provision?

Reparation under the Penal Code is narrow and limited to the victims’ right to compensation.?®
For the crime of enforced disappearance, the victim has the right to receive compensation from
the offender after the victim is released. In the case, where the disappeared has died, the nearest
kin of the deceased victim is entitled to get compensation.?’ Furthermore, section 32 (2) of the
Penal Code provides that victims of crimes have the right to justice including compensation and
social rehabilitation without spelling out what social rehabilitation entails. However, the Penal
Code does not have any specific provision of reparation for those victims suffering crimes of
enforced disappearances except the right to receive compensation from the offender.

It is important to note that the Crime Victim Protection Act, 2018 enacted to implement
fundamental rights envisions victims’ right to fair treatment,*® as well as compensation and
social rehabilitation.?! This could be considered as an opportunity to expand understanding of
reparation for victims suffering gross violations of human rights.

In Liladhar v. Government of Nepal, the Supreme Court has highlighted the States’ obligation to
provide reparation. Although the case was related to forceful eviction and confiscation of land by
the armed groups, the Supreme Court underlined the obligation of the State to provide
compensation. The Court has emphasised that the State has a primary obligation to protect
citizen’s right to life and property. The Court deemed that the incident deprived and continues to
deprive the claimants of their rights to obtain benefit from their property.*> Hence, SC issued an
order to return the property of the owner captured unlawfully and provide compensation for the

28 National Penal Code 2017, section 32

29 National Penal Code 2017, section 32

30 The Crime Victim Protection Act 2018, section 4

31 The Crime Victim Protection Act 2018, section 19 (1) (2)

32 Liladhar Bhandari v. Office of the Prime Minister and Council of Ministers et al., NKP 2065,Issue No 9 Decision
No. 8012, para. 16.
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loss by assessing the damage caused by the seizure of said property. **> Therefore, there is space
building on the SC jurisprudence and to expand the understanding of reparation under the Penal
Code through legal interpretation, which can be done once the cases reach the Courts.

R. & Qfede®a qAATT FITAT TEETT FA IR AT T FIS ?

WWWWWE Al B Giiedeed! &iaqide! ATTHRAT JiHd
B | TS duarel AREAT difed gaufy saqRdiene afqaafd gt T SAfger B |
SOl AUHR] HAALATHT HG HUH & 9 TP MeadH AR &fdaid 9IS+ EFaR
EFO | AATEF, TS AEATE a7 3R () 7 I GigcEEers et Attt
%WEWWWW?WWWWWWW
WWW&IWWWWWWWWW
o aTfvusT fifedewars Afares afqufd fam &= e sraear wewr a7 |
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ATTFRETH! FEAMHT AT AT GIfed TR UH, 064 AN TRTH & fedre T
HedqUl g5 | I9dTs AFasddehRe] TR Jeaadad disdeseadl AT efaqafaaadr
IIRTTATS FaedR 9 SaaReh! ®qHT faq afebeg |

faarer faeg SUTa WHERH! HIAT Far=d AI@dd a9 IR GIF T ASTR
IEdAs Soi@ Tl § | AT HE A JHEewd daJad Ahdls SdH oAl
EAST ¥ SMHA Fesll T FEET qHrgd 9C 99 Fared A@rdad efaqid J&rd T
ATH NI & T IeX Wbl B | Fared AQ[Aqd ARIMRS Siad I THIaEl ah
TR T ASTRT GHE I HUHMAT W€ [GUR G | AIAAA  I<h HSATAIS
ISR AEE ATHT FFFART JTHRT TH T A9 I T AIRRATE Aioad Teehl a2
TR B | a9d, faiese IREMAAT IR Feell el Frafd fRdl 79 ¥ I awafa Tod
AT AURT AfTRl AT MR &fqqfd JaTd T AT S TR G | TG, qared
FaTeqe! fafaemerdrs T = g Afearseaid ARl gERTgars [dEr T
HTTR G | TFH AN HLEE ARTATAHET [ ST G |

10. Can the existence of CIEDP prevent an investigation by the police?

No, the investigation of CIEDP can not prevent the criminal investigation. There are growing
concerns that these mechanisms are being used to deny remedies to victims as victims are being
prevented from accessing the regular justice system.**Further, police authorities are refusing to

3 Liladhar Bhandari v. Office of the Prime Minister and Council of Ministers et al., NKP 2065, Issue No 9 Decision
No. 8012, para. 18.

34 Human Rights Watch and Advocacy Forum, No Law, No Justice, No State for Victims The Culture of Impunity in

Post-Conflict Nepal, 2020, p. 5. http://advocacyforum.org/ downloads/no-law-no-justice-no-state-for-victims-20-

november-2020-english.pdf (Accessed 15 December 2020) ; International Commission Of Jurists (ICJ),
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initiate criminal investigations on these cases on the pretext that they will be dealt with by the
CIEDP and the TRC. In this respect, it is important to note that the duty to investigate gross
violations of human rights violations requires criminal investigation and prosecution. These
Commissions do not substitute the criminal justice process but exist to be complementary.In
several cases, the HRC has stated that States’ obligation to provide effective remedy entails
criminal investigation, prosecution and punishment of perpetrators.>> Administrative bodies like
TRC or CIEDP cannot fulfil these obligations. The Committee viewed that the transitional justice
bodies established by the Act on the Commission on Investigation of Disappeared Persons, Truth
and Reconciliation of 2014 were not judicial organs capable of affording a judicial remedy,*® and
the remedies identified by the State party had been ineffective.’’

Furthermore, Nepal’s Supreme Court has also rejected the argument that the regular criminal
justice system should not investigate cases involving abduction and disappearances that took
place during the Conflict. In Keshav Rai’s case, the Supreme Court has stated that the argument
that conflict era cases need to be dealt with exclusively by TJ mechanisms, not by the regular
justice system is not just against the jurisprudence, but also humanitarian law and principles of
transitional justice.*8

Commissions of Inquiry in Nepal: Denying Remedies, Entrenching Impunity, 2012 http://www.icj.org/wp-
content/uploads/2012/06/Nepal-Commissions-of-Inquiry-thematic-report-2012.pdf (Accessed 15 December 2020)

35 «_the Committee nevertheless considers the State party duty-bound not only to conduct thorough investigations
into alleged violations of human rights, particularly enforced disappearances and acts of torture, but also to
prosecute, try and punish those held responsible for such violations” in Sharma v. Nepal, Human Rights Committee
Communication No.1469/2006, Views of 28 October 2008, UN Doc. CCPR/C/94/D/1469/2006 (2008), para. 9; See
also, Giri v. Nepal, Human Rights Committee Communication No. 1761/2008, Views of 24 March 2011, UN Doc.
CCPR/C/101/D/1761/2008 (2011), para. 9; Sedhai v. Nepal, Human Rights Committee Communication No.
1865/2009, 19 July 2013, UN Doc. CCPR/C/108/D/1865/2009, para. 10; Chaulagain v. Nepal, Human Rights
Committee Communication No. 2018/2010,28 October 2014, UN Doc. CCPR/C/112/D/2018/2010 (2014), para. 13;
Maharjan v. Nepal, Human Rights Committee Communication No. 1863/2009, Views of 19 July 2012, UN Doc.
CCPR/C/105/D/1863/2009 (2012), para. 9; Bolakhe v. Nepal, Human Rights Committee Communication No.
2658/2015, Views of 19 July 2018 UN Doc. CCPR/C/123/D/2658/2015 (2018), para. 9; Maya v. Nepal, Human
Rights CommitteeCommunication No. 2245/2013, Views of 17 March 2017, UN Doc. CCPR/C/119/D/2245/2013
(2017), para. 14.

36 Neupane v. Nepal, Human Rights Committee Communication No. 2170/2012, Views of 21 July 2017, UN Doc.
CCPR C/120/D/2170/2012 (2017), para. 9.3; See also, Tharu et al. v. Nepal, Human Rights Committee
Communication No. 2038/2011, Views of 3 July 2015, UN Doc. CCPR/C/114/D/2038/2011(2015), para 9.3; Giri v.
Nepal, Human Rights Committee Communication No. 1761/2008, Views of 24 March 2011, UN Doc.
CCPR/C/101/D/1761/2008 (2011),para. 6.3.

37 Neupane v. Nepal, Human Rights Committee Communication No. 2170/2012, Views of 21 July 2017, UN Doc.
CCPR C/120/D/2170/2012 (2017), para. 9.3.

38 Keshav Rai v. Nepal Government, Ministry of Home Affairs et al., SC Writ No.067-W0O-0532, Judgment of 15
March 2016, p. 19.
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Furthermore, in the context of Nepal, the WGEID has indicated that the practice of enforced
disappearances was widespread.’® Thus, it can be argued that enforced disappearances in Nepal
may amount to crimes against humanity. Neither the Truth and Reconciliation Commission
(TRC) nor the CIEDP have mandates to investigate crimes against humanity, meaning this crime
falls completely outside the jurisdiction of criminal justice and Transitional Justice (TJ)
processes.

0. YT TRTHT ARGH SATTT AARTH TSAA e ATAET A T, ?
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AGATEH, TaoEAl a1 qfomep Juar ared #wade (WGEID) o JuTerel avasHT
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HUHT STl SOl TAE®  HAadNaegdl AT g1 941 deb T Albreg,
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3 UNESC, Commission on Human Rights, Report of the Working Group on Enforced or Involuntary
Disappearances-Addendum: Mission To Nepal*** 6-14 December 2004, Civil And Political Rights, Including The
Questions Of: Disappearances And Summary Executions. Question of enforced or involuntary disappearances. UN
Doc. E/CN.4/2005/65/Add.1, 28 January 2005, para. 25 https://documents-dds-ny.un.org/doc/UNDOC/GEN/GO05/
105/23/PDF/G0510523.pdf?OpenElement (Accessed 6 September 2020).
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